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FEDERAL JURISDICTION IN PERSONAM OF
CORPORATIONS AND DUE PROCESS*
BY THOMAS F. GREEN, JR.**

A great deal has been written about the personal jurisdiction of
state courts and particularly about the applicable due process
requirements.' Much less has been contributed by commentators on
the subject of due process requirements applying to in personam
jurisdiction of a United States district court. 2 Perhaps the reason
is the difficulty of finding a rationale in the pertinent decisions. These
fail to distinguish between the conditions necessary for valid service
of federal court process as contrasted with those essential to the
proper service of state process. They also fail to explain why the
constitutional provision brings about the result which they announce. 3
When a rule or precedent refers to state law as the precept controlling the validity of the service of federal process, does the fifth
or the fourteenth amendment govern on the issue of constitutionality? As Mr. Justice Frankfurter has pointed out, the problem of
the relation of the United States and the courts of the United States
to the states is as old as the Union and will persist as long as our
society remains a constitutional federalism. 4 The solution of this
problem as it relates to jurisdiction over corporations depends upon
an analysis from the standpoint of fundamental principles.
A good starting point is the following well established proposition:
"[P]roceedings in a court of justice to determine the personal rights
and obligations of parties over whom that court has no jurisdiction
do not constitute due process of law." 5 A court is a part of the
judicial branch of the government of some state or nation. This
* The research for this article was made possible by the Institute of Law
and Government of the School of Law of the University of Georgia. Appreciation is expressed to the Institute by the author.
** Professor of Law, University of Georgia.

1. E.g., Beale, Jurisdiction of Courts over Foreigners,26 HAv. L. REv. 193,

283 (1913); Dodd, Jurisdictionin PersonalActions, 23 ILL. L. REv. 427 (1929);
Ehrenzweig, The Transient Rule of PersonalJurisdiction:The "Power" Myth
and Forum Conveniens, 65 YALE L.J. 289 (1956); Kurland, The Supreme
Court, the Due Process Clause and the In Personam Jurisdiction of State
Courts--From Pennoyer to Denkla: A Review, 25 U. Cur. L. REV. 569 (1958);
Leflar, Conflict of Laws in Annual Survey of American Law, 35 N.Y.U.L.
REV. 62 (1960); Scott, Jurisdictionover Nonresidents Doing Business within
a State, 32 HARV. L. REV. 871 (1919).
2. HART & WECHSLER, THE FEDERAL CouRTs AND

Hu FEDERAL SYSTEm 959-60
(1953); Barrett, Venue and Service of Process in the Federal Courts-Suggestions for Reform, 7 V wD. L. REv. 608, 618-19 (1954). Both treatments are
brief.

3. See notes 8, 19, 52, 56, 95; text at note 62 infra.
4. Irvin v. Dowd, 359 U.S. 394, 407 (1959).
5. Pennoyer v. Neff, 95 U.S. 714, 733 (1877).
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government may have undertaken to give power to the court to
entertain the action, but in order for the court to have jurisdiction
the state or nation must have judicial jurisdiction over the parties.
The rendition of a judgment by a federal court when the United States
has no judicial jurisdiction is a violation of the due process clause of
the Fifth Amendment to the Constitution; similar action on the part
of a state violates the due process clause of the Fourteenth Amendment.6
The application of these principles to cases in which service is
accomplished under Federal Rule of Civil Procedure 4(d), paragraphs (3) and (7) will be discussed in subsequent pages.
If it were possible to frame a single question which would cover
all the problems involved in this area, it would perhaps be phrased
thusly: When is it appropriate for a federal court to exercise its
authority over a particular corporate defendant? Traditionally, at
least three broad conditions must be satisfied before it is considered
appropriate for a tribunal to do so. There must be judicial jurisdiction
in the forum from which the court derives its authority. There must
be statutory competence, i.e., an empowering of the court to hear this
controversy by the legislature; in the case of the federal courts, this
would seem to be performed by the general venue provisions of title
28, such as section 1391 (c), or by the special venue provisions of
individual acts, such as section 12 of the Clayton Act. Finally, there
must be reasonable notice given to the defendant in order that he
may appear and defend.
It is not always simple to make the distinction between these
various considerations in the opinions; as will be suggested later
the emphasis of many decisions of the federal courts is on the element of service, while in others it seems to be on the element of
the existence of judicial jurisdiction. It may well prove helpful to
keep all three of these factors in mind as we turn to a discussion of
the cases decided under the federal rules for service.

I. RULE 4 (d) (3)
Rule 4 (d) provides in partService shall be made as follows:
(3) Upon a domestic or foreign corporation or upon a partnership or
other unincorporated association which is subject to suit under a common
name, by delivering a copy of the summons and of the complaint to an
officer, a managing or general agent, or to any other agent authorized
by appointment or by law to receive service of process and, if the agent
6. (Tent. Draft No. 3 1956).
at 38.
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is one authorized by statute to receive service and the statute so requires, by also mailing a copy to the defendant.7

In Polizzi v. Cowles Magazines, Inc.,8 a summons from the United
States District Court for the Southern District of Florida was served
in Florida on an agent of the respondent Iowa corporation. The
service appears to comply with subdivision (3) quoted above and
there seems to be no occasion for relying on Florida law. After disposing of the case on another point, the Supreme Court of the United
States said:
We express no opinion whether Respondent was "doing business" in
Florida within the meaning of the due process requirements set out in
International Shoe Co. v. Washington 9 . . . because Respondent has not

contended that the International Shoe test is not met.10

This statement is an enigma. The summons in the. Polizzi case was
issued by a United States District Court." The International Shoe
case, cited by the Court, dealt with the jurisdiction of a state court.
Does the Polizzi case mean only that the fifth amendment would be
applied to the service of federal process by drawing an analogy to
the due process requirements for state process, or does it mean that
in some way the fourteenth amendment's due process clause would
apply to the service of federal summons thus bringing the service
within the coverage of the fourteenth amendment? Is service under
rule 4(d) (7) of the Federal Rules of Civil Procedure (in the manner prescribed by the law of the state) subject to the fourteenth
amendment?
In the Polizzi case, is not the pertinent question whether the
defendant had sufficient contact with the United States rather than
the one asked concerning Florida? The InternationalShoe case mentioned by the Court speaks of due process as requiring only that a
defendant, in order to be subjected to a judgment in personam, have
certain minimum contacts with the forum such that the maintenance
of the suit does not offend traditional notions of fair play and substantial justice. 12 The word "forum" seems to mean in this connection the place of jurisdiction. 13 The forum in the Polizzi case was
7. FED.R. Civ. P. 4(d) (3).

8. 345 U.S. 663, 668 (1953),

52

MRcH. L.

REV. 452 (1954).

9. 326 U.S. 310 (1945).
10. 345 U.S. at 666-67.
11. The case came to the district court by removal from a state court in
Florida but after removal the federal court issued a summons which was
served on one asserted to be a managing agent of defendant. On motion of
plaintiff the state court service was quashed. Defendant then moved to
dismiss the action or to quash the return of additional service. 345 U.S. at 644.
12. 326 U.S. at 316.
13. See BLAcK, LAW DICTIONARY (4th ed. 1951); BALLENTmE, LAW DicTIONARY (2d student ed. 1948).
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the United States because federal process was involved and the
government of which the court is a part has jurisdiction over the
entire territory of the United States. 14 That this is the proper interpretation is shown by Story's treatment of the subject in his Conflict
of Laws. After discussing the general principles of place of jurisdiction he says that the result of these general principles is that no
nation can rightfully claim to exercise jurisdiction except as to persons and property within its own domains. 15 He thus indicates that
by place he means the nation whose court is entertaining the suit.
A leading case on jurisdiction over the person; Pennoyer v. Neff, 1
cites Story, chapter 2 which says: "The first and most general maxim
or proposition is that, which has been already adverted to, that every
nation possesses an exclusive sovereignty and jurisdiction within its
own territory." The principle laid down in the International Shoe
case, therefore, when applied to the service of federal process in the
light of the fifth amendment appears to require only that the defendant have contacts of the described character with some part of
7
the United States.'
The "Doing Business" Cases
There is, it is true, a line of cases holding that, in the absence of
consent, valid service of a federal summons on a corporation can
be effected only where the company is incorporated or is "doing
business."'18 The explanation offered for the doctrine is that in order
to be served (or sued?) a defendant must be "present."' 19 This
reasoning, however, appears to be inconsistent with the later opinions
20
of the Supreme Court. In International Shoe Co. v. Washington,
which involved the jurisdiction of a state court, the Court said:
Historically the jurisdiction of courts to render judgment in personam
is grounded on their de facto power over the defendant's person. Hence
his presence within the territorial jurisdiction of a court was requisite
to its rendition of a judgment personally binding him. Pennoyer v.
Neff, 95 U.S. 714, 733. But now that the capias ad respondendum has
given way to personal service of summons or other form of notice, due
RESTATEMENT, JUDGMENTS § 5, Comment b (1942).
STORY, CONFLICT OF LAws §§ 532, 536, 556 (2d ed. 1841).

14. See

15.

16. 95 U.S. 714 (1877).
17. Cf. HART & WEcHSLER, op. cit. supra note 2, at 960.
18. Philadelphia & R. Ry. v. McKibbin, 243 U.S. 264 (1917); Green
v. Chicago, B. &Q. Ry., 205 U.S. 530 (1907).
19. Louisville & N. R.R. v. Chatters, 279 U.S. 320, 324-25 (1929); Bank of
America v. Whitney Cent. Nat'l Bank, 261 U.S. 171, 172-73 (1923); People's
Tobacco Co. v. American Tobacco Co., 246 U.S. 79, 87 (1918); Robbins v.
Benjamin Air Rifle Co., 209 F. 2d 173, 174-75 (5th Cir. 1954). See also
the McKibben and Green cases cited in note 18 supra. The consent theory
was not mentioned as much in connection with the federal courts as the
state courts.
20. 326 U.S. 310 (1945).
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process requires only that in order to subject a defendant to a judgment

in personam, if he be not present within the territory of the forum, he
have certain minimum contacts with it such that the maintenance of the
suit does not offend "traditional notions of fair play and substantial
justice ..

To say that the corporation is so far "present" there as to satisfy
due process requirements, for purposes of taxation or the maintenance
of suits against it in the courts of the state, is to beg the question to be
decided. For the terms "present" or "presence" are used merely to
symbolize those activities of the corporation's agent within the state
which courts will deem to be sufficient to satisfy the demands of due
process. 21

Another decision held that a state could exercise jurisdiction over
an insurance corporation of another state selling insurance by mail
and having no agent or office in the forum state. In this case, McGee
v. International Life Insurance Co.,22 the only insurance sold by the
defendant corporation in the state, so far as the record showed, was
the policy sued on. It has also been held that jurisdiction may be
exercised over non-resident individuals who may never have been
in the state: The service in Henry L. Doherty & Co. v. GoodmanP
was made within the forum state on an agent of the individual
defendant; and in Mullane v. Central Hanover Bank & Trust Co.24
the Court said that notice could be given to the non-residents by
mail under the circumstances of the case. These two cases, like the
other two, dealt with the service of summons from state courts.
Nevertheless these four cases taken together show that due process
does not require the presence of the defendant in the state where
suit is brought nor in the state where service is made. In the action
against the insurance company, there were no activities of agents
within the forum state because no agents of the company were
there. In the actions against individuals, the defendants were not
present and apparently had never been in the states where the suits
were brought. In Henry L. Doherty & Co. v. Goodman the defendant
was not shown ever to have been in the state where service was
made on his agent. Thus the modern decisions and opinions of the
Supreme Court show that contacts with, rather than presence in, the
21. 326 U.S. at 316, citing L. Hand, J. in Hutchinson v. Chase & Gilbert,

Inc., 45 F.2d 139, 141 (2d Cir. 1930).

In W. H. Elliott & Sons Co. v. E. &

F. King Co., 144 F. Supp. 401, 404 (D.N.H. 1956), Judge Connor said that
"the Supreme Court, brushing aside the old distinctions of 'presence' and
'doing business,'" formulated a new test in the International Shoe case. A
Note, 16 U. CHi. L. REv. 523, 524 (1949) says that the fiction of presence was
expressly discarded.
22. 355 U.S. 220 (1957).
23. 294 U.S. 623 (1935).
24. 339 U.S. 306, 318-19 (1950).

The proceedings perhaps could have been

held to be quasi in rem but the Court said that the ruling did not depend
upon whether the action was in rem or in personam. 339 U.S. at 312-13.
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forum are required; and that whether a corporation is doing business
so as to be present is therefore irrelevant. 25 If due process does not
require presence in the state where suit is brought nor in the state
where service is made as a basis for personal jurisdiction of a state
court it certainly does not for a national court. What it requires for
service of a summons from a federal court are sufficient contacts
26
with the territory of the United States.
Even when Pennoyer v. Neff and its requirement of presence in
the state were in full effect, the doctrine that a corporation must be
doing business in any particular state in order to be subject to federal
summons was unsound. If a state was to have authority to summon
a defendant to court it was thought that he (or it) must be within
the state. But by the same principle the United States government
would have authority over an individual or corporation present
anywhere in the United States. Therefore, from the standpoint of
principle, due process would permit service of federal summons on
an agent of a corporation in any district where the agent was
whether the corporation was doing business or had contacts there
or not, if it was doing business in another district or districts in the
United States and if service was accomplished in accordance with
the procedural law then in force.27
An analogy between the requirements of due process in relation
to a personal judgment and the doctrine of forum non conveniens
was suggested by Mr. Justice Black writing the opinion for the
Court in Traveler's Health Ass'n v. Virginia.28 Earlier the notion
that jurisdiction over the person and forum non conveniens present
2
the same question had been advanced by Judge Learned Hand.
Black was dealing with the jurisdiction of a state of the Union;
Hand, with personal jurisdiction of federal courts. For either purpose the utility of the tests ordinarily used for forum non conveniens is not clear. These tests are designed to determine the
appropriateness of the exercise of jurisdiction by a particular court.
"The principle of forum non conveniens is simply that a court may
resist imposition upon its jurisdiction even when jurisdiction is
25. The test of minimum contacts with the state goes beyond the "consent,"
"doing business," and "presence" tests. Rensing v. Turner Aviation Corp.,

166 F. Supp. 790, 797-98 (N.D. Ill. 1958). Accord, Kurland, supra note 1,
at 598: 'These fictions were expressly discarded by the United States
Supreme Court . . . ." 18 FLETCHER, CYCLOPEDIA OP CORPORATnONs 419, 545
(1955). Cf. Schutt v. Commercial Acc. Ass'n, 229 F.2d 158, 159 (2d Cir.
1956).
26. Cf. Iovino v. Waterson, 274 F.2d 41 (2d Cir. 1959).
27. HART & WECHSLER, op. cit. supra note 2, at 960.
28. Travelers Health Ass'n v. Virginia, 339 U.S. 643 (1950).
29. Latimer v. S/A Industrias Reunidas F. Matarazzo, 175 F.2d 184, 185-86
(2d Cir. 1949).
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authorized by the letter of a general venue statute."30 At least in
the case of adjoining states, state lines are meaningless in relation
to the determination of whether a forum is inconvenient. A corporation doing business near a state line may find it more convenient to
be sued just over the line in another state rather than in some distant
part of the state in which it is doing business. An extreme example
is Texas or California. So far as "the relative ease of access to
sources of proof"3' is concerned, the service of federal subpoenas is
not limited to the state. If it is true that there "is a local interest in
the state is not
having localized controversies decided at home,"
controversies. A
for
localizing
the most appropriate territorial unit
court in the
another
because
state trial court may dismiss an action
33
judicial
the
federal
In
same state is a more appropriate forum.
system a district judge may transfer to another district or division
34
Several
in the same state in some instances for the same reason.
states have as many as three districts. New York has four. A district
may be divided into divisions. It can thus be seen that the doctrine
of forum non conveniens is not framed in terms of the territories
of the states. And yet the first "doing business" cases under the
Constitution of the United States were concerned with the jurisdiction of the state over the defendant. 3 Judge Hand apparently was
concerned in the same way when a corporation was defendant in a
36
federal court.
The theory of Hand and Black was repudiated by the Supreme
Court in Hanson v. Denckla,37 saying that a court does not acquire
jurisdiction over a party by being the most convenient location for
litigation. The opinion contains the following concerning restrictions
on the personal jurisdiction of state courts:
Those restrictions are more than a guarantee of immunity from inconvenient or distant litigation. They are a consequence of territorial
limitations on the power of the respective States. However minimal the
burden of defending in a foreign tribunal, a defendant may not be
called upon to do so unless he has had the "minimal contacts" with
that State that are prerequisite to its exercise of power over him.A8
If, after this statement by the Court, anything substantial remains
30. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947).
31. 330 U.S. at 508.
32. Id. at 509.
33. Thistle v. Halstead, 95 N.H. 87, 58 A.2d 503, 506 (1948); 43-39 Chanango
St. Corp. v. Metropolitan Life Ins. Co., 162 N.Y.S.2d 802, 804-05 (N.Y. Munic.
Ct. 1957).
34. 28 U.S.C. § 1404 (1958) and, e.g., §§ 1392 and 1400.
35. E.g., Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404 (1855); St.
Clair v. Cox, 106 U.S. 350 (1882).
36. French v. Gibbs Corp., 189 F.2d 787-88 (2d Cir. 1951).
37. 357 U.S. 235, 254 (1958).

38. Id. at 251.

VANDERBILT LAW REVIEW

[VOL.

14

of the notion concerning a connection between due process require-

ments for jurisdiction over corporations and convenience, it is at
least clear that convenience becomes significant here only in connection with the question of power. It is equally clear that federal
power or authority is not limited to a single state.39 An act of Congress or rule of court has sometimes restricted' the power of the
district courts of the United States by state lines but the Constitution
does not do so.
At common law, service was made on such head officer as assured
knowledge of the process to the corporation. 40 It had to be made
within the jurisdiction of the sovereignty by whose laws the corporation existed. 41 In other words there are no common-law means by
which the appearance of the foreign artificial person can be compelled.42 Consequently, a statute in the state where the court sits is
necessary to give jurisdiction to a state court.43 At the time that

doing business in the state became a prerequisite for jurisdiction
over an out-of-state corporation served with federal process, 44 the
manner of serving process issued by a United States district court
45
was controlled by federal statutes which adopted state procedure the latest being known as the Conformity Act.46 This act required

the' practice, pleadings, and forms and modes of proceeding in civil
causes, to conform as near as may be the practice existing at the
time in like causes in the courts of record of the state in which the
district court was held. Because there was no general provision of
federal law expressly authorizing service on a corporation outside
the state under whose laws it was created, reliance had to be placed
on state law applicable to the federal courts under the statutes
requiring conformity. 47 Thus the real basis for attaching a doing39. Compare Hanes Supply Co. v. Valley Evaporating Co., 261 F.2d 29, 34
(5th Cir. 1958).
40. Kansas City, F.S. & M. R.R. v. Daughtry, 138 U.S. 298 (1891);
Mv]artin v. Atlas Estate Co., 72 N. J. Eq. 416, 65 Atl. 881 (1907).
41. St. Clair v. Cox, 106 U.S. 350 (1882); Aldrich v. Anchor Coal & Dev.
Co., 24 Ore. 32, 32 Pac. 756 (1893); Gerrick & Gerrick Co. v. Llewellyn
Iron Works, 105 Wash. 98, 177 Pac. 692 (1919); Cahill, Jurisdiction Over

Foreign Corporations and Individuals Who Carry On Business Within the
Territory,30 HARV. L. Ruv. 676, 686 (1917).
42. Swarts v. Christie Grain & Stock Co., 166 Fed. 338 (W.D.Mo. 1909).
43. Boardman v. S. S. McClure Co., 123 Fed. 614 (D. Minn. 1903) (semble);
Rush v. Foos Mfg. Co., 20 Ind. App. 515, 51 N.E. 143 (1898); Potter v. La
Pointe Mach. Tool Co., 201 Mass. 557, 88 N.E. 418 (1909).

44. See note 35 supra.

45. See Amy v. Watertown, 130 U.S. 301 (1889).

46. 17 Stat. 196-97 (1872). Earlier statutes were the Act of Aug. 1, 1842,
ch. 109, 5 Stat. 499, and the Act of May 19, 1828, ch. 68, 4 Stat. 278.
47. See New England Mut. Life Ins. Co. v. Woodworth, 111 U.S. 138, 146
(1884); Board of Trade v. Hammond Elevator Co., 198 U.S. 424 (1905);
Pennsylvania Lumbermen's Mut. Fire Ins. Co. v. Meyer, 197 U.S. 407 (1905).
Some language in Barrow S.S. Co. v. Kane, 170 U.S. 100, 112-13 (1898) may

appear to be contra but there was a state statute authorizing service.
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business-in-the-state requirement to the jurisdiction of the United
States district courts may have been the belief that the state laws
relied on were not validly used against a corporation, unless it was
doing business in the state. This belief may have been unsound
when applied to a case involving the service of federal summons,
because it is arguable that the validity of the law depended on which
government was sanctioning it. The Conformity Act and its predecessors provided for conformity to the practice existing in the state
courts. Isn't this simply legislation by reference? If so, it seems
unimportant whether the state statute or precedent adopted by Congress was or was not valid as a state law.4 8 The Congressional
statute could nevertheless be valid as shown in the earlier discus49
sion.
Whatever may have been the soundness of the treatment of the
problem before 1938, the Conformity Act is now repealed 50 and there
is federal law authorizing service on a corporation outside the state
of incorporation. Rule 4(d) (3) provides for service on "a domestic
or foreign corporation" 5' and hence its operation is not restricted
to the state in which incorporation took place. Therefore, when
service is made under rule 4(d) (3) it is not necessary to depend
upon state law or the Conformity Act and this argument for applying the fourteenth amendment no longer exists.
Apparently there has never been a real analysis or an explanation
of the jurisdictional requirement, supposed to apply to United States
districts courts, that the corporate defendant be doing business in
the district or the state. Whether the requirement reads "district"
or "state" is not settled. Several cases say district 2 and others are not
necessarily inconsistent with them when they say that the corporation was not doing business in the state.53 If it was not doing business in the state it was obviously not doing business in a district
in the state. There are, however, cases saying that a "foreign" corporation is amenable to federal summons in the absence of consent,
only if it is doing business within the state.54 This implies that
Observe that the defendant corporation was alleged to own property in the
state. The Court ,simply held that some of the conditions contained in the
statute were not binding in a case in the federal courts.
48. Compare text at note 99 infra.
49. Text accompanying notes 12-17, both inclusive, supra.
50. Sibbach v. Wilson & Co., 312 U.S. 1 (1941).
51. FED.R. Civ. P. 4(d) (3).
52. Bank of America v. Whitney Cent. Nat'l Bank, 261 U.S. 171 (1923);
Green v. Chicago, B. & Q. Ry. 205 U.S. 530 (1907); Higgins v. California
Tanker Co., 166 F. Supp. 569 (E.D. Pa. 1957); Formmaster Corp. v. G. H.
Bishop Co., 138 F. Supp. 115 (S.D.N.Y. 1956); Lane, Ltd. v. Larus &
Brother Co., 136 F. Supp. 299 (S.D.N.Y. 1955).
53. Cannon v. Time, Inc., 115 F.2d 423 (4th Cir. 1940).
54. Philadelphia & R. Ry. v. McKibbin, 243 U.S. 264 (1917); Robbins v.
Benjamin Air Rifle Co., 209 F.2d 173 (5th Cir. 1954).
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connection with a particular district in a state is not required. Judge

Hand's opinion in French v. Gibbs Corp.5 5 is subject to the same
implication. He indicates concern with the corporation's "activities
within the State of New York."
This concern with the territorial limits of the state is also reflected
in the practice of the federal courts, from the Supreme Court on
down, of citing cases of state court summons as authority for invalidating service of federal summons. The earliest cases containing
affirmative statements that in a suit against a corporation of another
state in a federal court in a state where the corporation is not doing
business, the service of the federal court's process in the latter state
is invalid, cite only removed cases or other cases applying the
requirement to the service of state process. 56 Later decisions cite in
involving state summons and others involvthe same opinion cases
57
ing federal summons.
There is also doubt whether the corporation is required to be
doing business where it is sued or where it is served. In many cases
both things take place in the same district or in the same state.
However, service of federal process outside the state where the district court is held is possible. One source of authority for this is
federal statutes. Whether other sources exist will be considered
further on in this article.5 8 But certainly under the Federal Interpleader Act and the Anti-trust Acts, etc., service can be made
outside the state on either an individual or a corporation. 59 Many
cases say that the corporate defendant must be doing business where
it is served in order to be amenable to process there.60 Thesd
involved, however, instances in which suit and service took place
within the same district. No decisions were found in which this
question was raised when service was made outside the state. Furthermore, the practice of citing authorities dealing with state summons is significant here also.61 Those authorities required that the
corporation be engaged in business in, or have contacts with, the
state where suit was brought. So"the doubt remains.

Although the Supreme Court opinions usually do not say so
expressly, the doing-business requirement is based on the supposed
55. 189 F.2d 787, 788 (2d Cir. 1951).

56. E.g., Barrow S.S. Co. v. Kane, 170 U.S. 100, 111 (1898); Kendall v.
American Automatic Loom Co., 198 U.S. 477, 483 (1905).
57. Note 52 supra.

58. Note 105 infra.
59. 28 U.S.C. § 2361; 15 U.S.C. §§ 5, 25 (1958)

(These two sections do not

apply in actions by private persons, only to actions by the United States.); 2
MooRE, FEDERAL PRACTIc E 1035-36 (1960 reprint of 2d ed.).
60. See the Green case, cited in note 52 supra; DOBIE, FEDERAL PROCEDURE
488 (1928).
61. See notes 56, 57 supra.
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compulsion of the Constitution. 62 This is shown by the citation of
due process precedents. 63 But as previously pointed out, the due
process provisions are misapplied in the cases we have been considering.
It is believed that there are no decisions of the Supreme Court in
the last thirty years applying the "doing business" requirement to
federal service of summons.64 Cases decided prior to this period
rely on cases of state court summons to support their position.
These state summons cases deal with the question: Where can
judgment in personam be rendered against a corporation? Many of
the federal summons cases indicate that the question before them
is: Where can a corporation be served? From this standpoint the
cases of state summons are not in point. On the other hand if the
federal process decisions really deal with the problem of the proper
place to file suit against a corporation so that the state process cases
are pertinent, the principle decided by the latter cases merely
requires, for the service of process from a federal court, a connection
of the defendant corporation with the United States, not with any
particular state.
The failure of the Supreme Court to deal adequately with the matter is all the more surprising in view of the frequency with which
the question comes before the lower courts. 65 The question can
become important in cases in which an agent is available for service,
and venue is proper because the action is brought in the plaintiff's
district in a diversity case or in a district where the defendant is
licensed to do business or is brought under a special venue provision or against a defendant incorporated under the laws of a
foreign country. 66.
The Erie Doctrine
Erie R.R. v. Tompkins

67

as interpreted by Guaranty Trust Co. v.

62. Nordgren v. Evis-Northwest, 15 F.R.D. 453, 455 (D. Minn. 1954).
63. See notes 56, 57 supra.
64. The cases cited as authority were either those in which a state court
judgment was attacked in a federal court or in which cases had been
removed from a state court to a federal court.
65. See the Green case, supra note 52, and Kenny v. Alaska Airlines, Inc.,
132 F. Supp. 838 (S.D. Cal. 1955) which cite some of the reported cases.
66. 28 U.S.C. § 1391 (1958) does not apply to alien corporations and therefore does not require them to be doing business in order for venue to be
proper, see Barrow Steamship Corporation v. Kane, supra note 56. The
problems of venue and of appropriateness of service are often intertwined,
and difficult to extricate one from another. Perhaps the clearest drawing
of the line was by Mr. Justice Rutledge in United States v. Scophony Corp.
of America, 333 U.S. 795 (1948). In the closing paragraphs of his opinion
he shows the overlap existing between the doing business requirements
for venue purposes of § 12 of the Clayton Act, and the more general notions
of fairness and reasonableness involved in the broader jurisdictional question.
67. 304 U.S. 64 (1938).
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York 68 established the rule that, where a federal court simply is
exercising diversity of citizenship jurisdiction in a given instance,
the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome, as
it would be if tried in a court of the state. The York opinion also
said that in such a case the federal court is in effect only another
court of the state and must respect substantive rights under state
law and that substance means, in this connection, matters which
significantly affect the result of a litigation.
More recently in W. H. Elliott & Sons Co. v. E. & F. King & Co. 9
the district judge held the essential question involved to be whether
the defendant, a foreign corporation, was subject to service of
process. He further held the question to be one of substance and
said:
Since there is no federal statute applicable and this is a diversity case,
it follows that the issue must be determined by state law, as in matters
of substance this court is "in effect only another court of the State**".
...And this position is further enforced by the fact that the validity
of the service is predicated upon a state statute.
The language suggests that the court would have reached the same
result if service had been made under Federal Rule of Civil Procedure 4 (d) (3) alone. But it is clear that there are segments of the
law which remain federal even though they sometimes substantially
affect the outcome of litigation. In these areas, Erie does not require
state law to be followed.70 The Erie opinion itself contained this
statement: "Except in matters governed by the Federal Constitution
or by Acts of Congress, the law to be applied in any case is the law
of the state."7' The quoted statement does not mean that federal
decisional law will never be applied in preference to state law. The
reference to the federal constitution and statutes is for the purpose
of defining the areas in which federal decisions do apply. Since the
service of district court summons is governed directly or indirectly
by acts of Congress 72 and its authority rests on article III, section 2
3
The view of
of the federal constitution, Erie does not control it.7
68. 326 U.S. 99 (1945).
69. 144 F. Supp. 401, 404 (D.N.H. 1956).
70. Byrd v. Blue Ridge Rural Elec. Corp., 356 U.S. 525 (1958).
71. 304 U.S. at 78.
72. Including the statute authorizing the Supreme Court to issue rules of
civil procedure, 28 U.S.C. § 2072 (1958).
73. Chief Judge Biggs concurring in Partin v. Michaels Art Bronze Co.,
202 F. 2d 541 (3d Cir. 1953). He cites Barrow S.S. Corp. v. Kane, supra
note 56, for the proposition that the jurisdiction of the national courts cannot
be impaired by state law, and adds that neither the Erie case nor any
which followed it require a contrary conclusion. Herron v. Southern Pac.
Co., 283 U.S. 91 (1931) held that state laws cannot alter the essential
character or function of a federal court. Cf. the statement at the end of
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the York case that a United States district court in a diversity of
citizenship suit is only another court of the state seems to be modified or perhaps replaced by the interest weighing test of Byrd v.
Blue Ridge Rural Elec. Co-op.7 4 In the latter case the Court weighed
the federal policy of favoring jury decisions of disputed fact questions against the policy of the Erie rule and found the former the
stronger. Likewise the policy of maintaining a separate system of
national courts as a branch of the government of the United States
is stronger than Erie.75 The limitation of the jurisdiction of a state
of the Union to the territory of the state should not restrict the geographical area in which national power operates. 76
In Angel v. Bullington77 the Supreme Court said that the Erie
decision "drastically limited the power of federal district courts to
entertain suits in diversity cases that could not be brought in the
respective State courts or were barred by defenses controlling in
the State courts." There, however, the Court was dealing with
subject-matter jurisdiction. Bullington, a citizen of Virginia sought
in a United States District Court in North Carolina a judgment for
a deficiency arising from the sale of realty under a deed of trust
securing notes given for the purchase price of the realty. Judgment
for plaintiff was reversed, the Court saying that "diversity jurisdiction must follow state law and policy," embodied in this instance in
a North Carolina statute prohibiting deficiency judgments after sales
under powers of sale.
Later in Woods v. Interstate Realty Co.,78 a somewhat similar question was presented. A Tennessee corporation brought an action in
the district court for Mississippi to recover a broker's commission
alleged to be due for the sale of real estate in Mississippi. Plaintiff
had not complied with a Mississippi statute requiring it to designate
an agent to receive service of process. The statute prohibited the
bringing of any action in any courts of the state by a foreign corporation which had failed to comply with the statute's provisions. The
Court held that where in diversity cases one is barred from recovery
in the state court, he should likewise be barred in the federal court.
But here capacity of the plaintiff to sue rather than jurisdiction over
the person of the defendant is involved. 79
the opinion in Mississippi Publishing Corp. v. Murphree, 326 U.S. 438 (1946)
that rule 4(f) is not a rule of substantive right. See Carmack v. Panama
Coca-Cola Bottling Co., 190 F.2d 382, 385 (5th Cir. 1951).
74. Supra note 70.
75. See note 73 supra.
76. Jaftex Corp. v. Randolph Mills, Inc., 282 F.2d (2d Cir. 1960).

77. 330 U.S. 183 (1947).
78. 337 U.S. 535 (1949).
79. If jurisdiction over the person of plaintiff were involved, plaintiff
would have consented to the jurisdiction by bringing suit and defendant
could not object.
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The Supreme Court has never said that the Erie doctrine affects
the in personam jurisdiction of the district courts. Indeed Riverbank
Labs. v. Hardwood Prods. Corp. 80 may hold that it does not. Interpretation of the decision is difficult because of the cryptic, per curiam
opinion. The district court sitting in Illinois had issued a temporary
injunction but the court of appeals held that the action should have
been dismissed for lack of proper venue.81 The latter court probably
meant lack of jurisdiction over the person because it cited Canvas
Fabricatorsv. William E. Hooper & Sons Co. 82 and Roberts v. Evans
Case Co. 83 in each of which it was held on facts similar to those in
the Riverbank case that in diversity cases the law of Illinois must
control and that under the Illinois law the defendant corporations
were not doing business in Illinois so as to be subject to process
there. The Supreme Court reversed the court of appeals but offered
as a statement of its reason only this sentence: "The Court is of the
opinion that the District Court correctly found there was proper
service upon the defendant in this case." 84
The meaning intended seems to be one of the following: (1) The
court of appeals misinterpreted Illinois law. (2) Erie does not apply
and Illinois law does not govern as to whether under the facts of the
case defendant was doing business in Illinois. (3) A federal district
court may acquire jurisdiction over the person of a defendant incorporated under the laws of another state without regard to contacts
or lack of contacts by the corporation with the state where the
court is held.
It appears unlikely that the first meaning was the one intended
because the Supreme Court has adopted the practice of deferring to
the courts of appeals on the interpretation of the law of states within
the circuit in which the court sits.85 The Court probably would not
reverse a court of appeals because of disagreement with the lower
court as to such law. The second suggested meaning has been
assumed by some to be the one intended. 86 As indicated in the foregoing discussion, the Supreme Court should adopt the third of the
numbered propositions above.
80. 350 U.S. 1003 (1956), opinion amended 350 U.S. 1012 (1956).
81. Riverbank Labs. v. Hardwood Prods. Corp., 220 F. 2d 465 (7th Cir.
1955).

82. 199 F.2d 485 (7th Cir. 1952).
83. 218 F.2d 893 (7th Cir. 1955).
84. 350 U.S. 1003.

85. Propper v. Clark, 337 U.S. 472 (1949).
86. K. Shapiro, Inc., v. New York Central R.R., 152 F. Supp. 722 (E.D.
Mich. 1957). Note, 1957 Wis. L. REv. 339. The lower courts are in conflict as
to whether state law determines what constitutes doing business. Jaftex
Corp. v. Randolph Mills, Inc., supra note 76; Note, 67 YALE L. J. 1094, 1097
(1958); 2 MooRE, FEDERAL PRACTICE § 4.25 (2d ed. 1960).
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Contacts with the United States
If the foregoing analysis is correct, there is no sound basis for
saying that a United States district court can acquire jurisdiction
over an out-of-state corporation served under rule 4(d) (3) only
if the corporation is doing business in or has contacts with a particular state. The federal courts, however, assume that there is such
a basis and continue to follow precedents which, if they were ever
valid, are not applicable today. Consequently the courts have not
considered how the requirements of due process affect federal jurisdiction of the person when state lines are of no significance. The
English courts, having no written constitution to enforce, accept
without challenge the jurisdiction in personam imposed by statutean example of the supremacy of Parliament.87 In the United States
the constitutional requirements of due process place restrictions on
legislative power and on jurisdiction. The restrictions apply to the
federal government as well as the states. It, therefore, seems that
a corporation in order to be subject to the judicial jurisdiction of the
United States must have some connection with some part of the
United States. 88 Hence a corporation incorporated abroad and having no contacts with the United States could not be sued in a
federal court.
If the United States does have jurisdiction of a given corporation
service of process under rule 4(d) (3) depends simply upon the
provisions of federal statutes and rules of court. Congress may provide for service of process anywhere within the country 89 and even
in foreign countries. 90 The holding of Pennoyer v. Neff9l that service
must take place within the territorial jurisdiction is no longer fol92
lowed by the Court.

II. RULE 4 (d) (7)
Up to this point the discussion has led to the conclusion that in
determining whether an exercise of jurisdiction in personam by a
United States district court observes due process no significance
should be attached to state lines unless an act of Congress or a rule
of court gives them significance. Is the picture any different when
87. Phillips v. Batho, [1912] 3 K.B. 25, 29-30.

88. RESTATEMENT (SEcoND), CONFLICT OF LAWS at 38 (Tent. Draft No. 3,
1956).
89. Toland v. Sprague, 37 U.S. (12 Pet.) 300, 328 (1838); Mississippi
Publishing Corp. v. Murphree, 326 U.S. 438 (1946).
90. Blackmer v. United States, 284 U.S. 421 (1932).
91. 95 U.S. 714 (1877).
92. See the quotation from the InternationalShoe case, supra note 21, and
McGee v. International Life Ins. Co., 355 U.S. 220 (1957). Cf. Tardiff v.
Bank Line, Ltd., 127 F. Supp. 945 (E.D. La. 1954).
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rule 4(d) (7) of the Federal Rules of Civil Procedure is considered?
It reads:
(7) Upon a defendant of any class referred to in paragraph (1) or (3)
of this subdivision of this rule, it is also sufficient if the summons and
complaint are served in the manner prescribed by any statute of the
United States or in the manner prescribed by the law of the state in
which the service is made for the service of summons or other like
process upon any such defendant in an action brought in the courts of
general jurisdiction of that state.
In Partin v. Michaels Art Bronze Co.,93 the Court of Appeals for
the Third Circuit held that a Kentucky corporation could not be
sued in a federal district court in Pennsylvania because Pennsylvania would not assert jurisdiction over "foreign" corporations in
circumstances such as those of the case at bar. Chief Judge Biggs
in a concurring opinion pointed out that the majority opinion did
not indicate whether the result was based on the provision of rule
4(d) (7) for service in accordance with state practice or on the
doctrine of Erie R.R. v. Tompkins. The report of the case does not
show what method of service was used nor whether the method
complied with 4(d) (3). If service is accomplished in the manner
authorized by subdivision (3) it seems unnecessary to rely on subdivision (7). Consequently in such a situation state law and the
fourteenth amendment appear to be irrelevant. The dictum in the
Partin case referring to the due process clause is thus puzzling. It
becomes more so in view of the citation of Judge Learned Hand's
opinion in Bomze v. Nardis Sportswear, Inc. 94 The latter was a case
removed from a state court. Defendant was served with a summons
from the state court before removal to the federal court. For the
service to be valid it was necessary for the state to have jurisdiction
of the defendant. If there was insufficient contact by the defendant
with the state to give jurisdiction, the rendition of a judgment based
on service of the state summons would be without due process of
law. But the sound decision in the removed case is not in point in
an action begun originally in the federal court because here the
question is whether there was sufficient connection of the defendant
with the United States.
In some cases which cite the fourteenth amendment service was
clearly attempted in the manner prescribed by state law in reliance
on rule 4 (d) (7) .5 The courts do not explain their theory or theories
for applying to the federal courts a constitutional prohibition of state
93. 202 F.2d 541 (3d Cir. 1953).
94. 165 F.2d 33 (2d Cir. 1948).
95. W. H. Elliott & Sons Co. v. Nuodex Prods. Co., 243 F.2d 116 (1st Cir.
1957); Pulson v. American Rolling Mill Co., 170 F.2d 193 (1st Cir. 1948);
Barnhart v. John B. Rogers Producing Co., 9 F.R.D. 590 (W.D. Pa. 1950).
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action.96 It cannot be explained by arguing that an unconstitutional
state statute is not a law and therefore not within the language of
the rule. Many of the state statutes are not on their faces invalid
under the fourteenth amendment but certain of the applications of
them are. The statutes themselves are not unconstitutional.
Whether the jurisdiction of the district court depends on the
validity as a state law of the statute under which service is made
seems to be a question of the meaning of rule 4(d) (7). What is
the purpose behind the language, "served . . . in the manner prescribed by the law of the state in which the service is made . . ."?
It seems clear that the Supreme Court in rule 4(d) (7) was not
saying as it did in the Erie case that the federal courts are to carry
out state policy and, to the extent that law controls the result of
litigation, to bring about the same outcome as that which a court of
the state would.9 7 Instead the rule adopts provisions by reference
so that the ensuing law is federal law. The words "law of the state"
are used in the rule simply to identify the provision to which reference is made. Is it the state practice at the time the federal rules
were adopted which is referred to in 4 (d) (7) ? Or the state practice
at the time of the service of summons in a particular case? If the
latter is meant, the question of the delegation of authority arises.
Can the Supreme Court legally leave to state legislatures or courts
the determination of what additional means of service shall be
available to litigants in the district courts? The delegation of legislative power, it is said, is not constitutional but the carrying out of a
policy established by legislative act may be left to a designated
agency.98 The effect of incorporation by reference as a delegation
of authority is frequently ignored but has been recognized in some
cases. The situation we are considering is somewhat unusual. Is it
a matter of re-delegation?
If the doctrine applicable to delegation by Congress is applied to
the exercise of the rule-making power by the Supreme Court perhaps rule 4 (d) (7) can be upheld on the theory that the adoption by
the Supreme Court of the policy of furnishing additional means of
service by continuing conformity to state practice is an expression
of a sufficient standard.99
If the incorporation by reference is valid in this instance the effect
96. "[N]or shall any State deprive . . . ." U.S. CONST. amend. XIV.
97. The rule does not provide for complete conformity and furthermore
speaks of "the law of the, state in which the service is made." Compare 1
MOORE, FEDERAL PRACTICE 3536 (2d ed. 1960).

98. Schecter v. United States, 295 U.S. 495 (1935); Weeks, Legislative
Power Versus Delegated Legislative Power, 25 GEO. L.J. 314 (1937).
99. See generally Brabner-Smith, Incorporation by Reference and Delegation of Power-Validity of "Reference" Legislation, 5 GEO. WASH. L. REV.
198 (1937).
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is to include the state provisions in the Federal Rules of Civil Procedure as fully as though they had been quoted at length therein. 0 0
Since those rules rest on federal authority they are not subject to
the fourteenth amendment and as already pointed out the requirements of due process under the fifth amendment operate differently
on the United States courts. The remaining question is whether the
intent of rule 4(d) (7) was to adopt provisions which as state laws
violate due process. The purpose was to make the state manner of
service available to the federal courts.101 A given manner of service
may be followed for years in a state without challenge in spite of
its invalidity. A holding of unconstitutionality by a federal district
court or court of appeals might not be considered binding by the
state courts. It is at least doubtful that rule 4 (d) (7) means for a
lower federal court to refuse to allow the use of a method of service
because the particular court considers it unconstitutional as a state
law. It would be used by the federal court under authority of federal
law, not state.
Hart and Wechsler in their excellent book suggest that when an
express or implied designation of an agent for service results from
state requirements, federal constitutional limitations upon the acquisition of jurisdiction by state courts may be considered relevant to
the service of federal process on such an agent "because federal
consequences cannot properly be attached to an unconstitutional state
law."'1 02 In the case of express designation it is arguable that the
consequences attach to actual consent rather than to the state law.
With regard to implied consent their conclusion appears to be correct if the state provision is not within the spirit and language of
rule 4(d) (7). The courts assume that these state laws are within
the coverage of the rule.103 It, therefore, seems that the court may
have jurisdiction over the corporation under federal law adopted
for the situation by reference.
On the question of whether a foreign corporation doing business
in the United States can be served abroad there should be no doubt
of the authority of Congress to provide for such service. 104 The
problem is whether Federal Rule of Civil Procedure 4 (f) prevents
the use of state statutes authorizing service outside the state. Subdivision (d) (7) of rule 4, considered without reference to subdivision (f) seems to authorize the use of state statutes of this kind.
Whether (f) negates such an interpretation is debatable and the
100. Panama R.R. v. Johnson, 264 U.S. 375, 389 (1923).
101. 2 MOORE, FEDERAL PRACTICE § 4.23 at 965 (2d ed. 1960).

102. HART & WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM
959 (1953).

103. See the cases cited in note 95 supra.
104. Notes 90, 92 supra.
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authorities are divided. 05 If the state statutes permitting service
outside the state are made available by rule 4 as a means of serving
federal process beyond the borders of the state and even outside the
United States where the state language does not prevent the result,
the due process requirements would seem to be that the corporation
served have sufficient connection 'with the United States and that
1 6
reasonable notice and an opportunity to be heard be given.
III. CONCLUSION

Court proceedings to determine the personal rights and obligations
of parties over whom the court has no jurisdiction do not constitute
due process of law. For a court to have jurisdiction over a person,
the nation or state of whose government the court is a part must
have jurisdiction over the person, a reasonable method of notification must be employed, a reasonable opportunity to be heard must be
afforded, and there must be compliance with such procedural requirements as are jurisdictional, i.e., are by law essential to the exercise
of power by the court. In applying these principles to the creature
of the law called a corporation, problems arise from the fictional and
intangible nature of the artificial being. For a great many years the
manner of serving process issued from a federal trial court was made
dependent on state law by an act of Congress. The generally accepted
view in the United States, at least for a time, was that a statute providing a method of service was necessary for a suit against an out-ofstate corporation. The only laws providing directly for service on
corporations were state statutes.
Possibly as a result of this dependence on state law the federal
courts tended to apply due process requirements to themselves as
though they were state courts. There was, however, some inconsistency because the power of Congress to provide for nation-wide
service of process was recognized from the first, yet the states were
not thought to have such broad power. Even after the manner of
serving corporations was provided by federal law in the form of rule
4(d) (3) of the Federal Rules of Civil Procedure, the lower courts
continued to restrict district court jurisdiction in personam by
requiring a corporate defendant to be doing business in the state or
district unless it was incorporated there or consented to suit. The
105. Farr & Co. v. Cia Intercontinental de Navigacion de Cuba, 243 F.2d 343
(2d Cir. 1957) holds that rule 4(f) does not relate to service under 4(d) (7).
Contra, Nemeic v. Interstate Motor Freight System, 2 F.R.D. 408 (W.D.
Mich. 1942). There are other decisions on each side of the question. A comment in 27 U. Cm. L. REV. 751, 753 (1961) suggests that rule 4(d) (7) could
be considered the equivalent of a federal statute and thus come within the
exception in 4(f).
106. Cf. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

VANDERBILT LAW REVIEW

[ VOL. 14

due process clause is cited as authority for the restriction. No explanation is given except to say that the corporation must be present.
Seemingly the Erie doctrine does not cause the fourteenth amendment to attach since the doctrine apparently does not apply. To deny
jurisdiction in personam to a federal court because a court of the
state could not acquire jurisdiction over the defendant would be to
alter the essential character of a federal court, and give too little
weight to the constitutional policy of maintaining the independence
of federal courts. The suggestion has been made that the fourteenth
amendment might become relevant because the state law of personal
jurisdiction is made applicable to the district courts of the United
States by rule 4(d) (7). This suggestion fails to recognize that the
state practice becomes federal law by adoption and is then no longer
subject to the amendment. Indeed the doing-business-in-the-state
requirement is unsound as constitutional law both from the analytical and the policy standpoint when applied to the original jurisdiction of the federal courts. The attempt is made to support the
application of the requirement by citing decisions on removal jurisdiction and other cases of state court process, thus ignoring the
difference between federal and state power. The restriction on
jurisdiction in personam over corporations discriminates against individuals. The individual may be served if he is physically present
whether doing business or not-as emphasized by the recent case in
which the defendant was served in an airplane while flying over the
state.107 The corporation can not be present in the same sense that a
natural person can but its agents can be.
There seems to be no reason to interpret the due process clause
of either the fifth or fourteenth amendment so as to hold unconstitutional the exercise of jurisdiction by a federal court of proper
venue based on the service of federal process on a proper agent of
the defendant corporation even though the corporation is not doing
business in the state, provided it has sufficient contacts with some
part of the United States. If either subdivision (3) or (7) of division
(d) of rule 4 is complied with and the other provisions of rule 4 are
satisfied, no significance, so far as the standards of due process are
concerned, should attach to the thin veil of state lines.1 0 8
107. Grace v. MacArthur, 170 F. Supp. 442 (E.D. Ark. 1959).
108. The last phrase is from Star v. Rogalny, 162 F. Supp. 181, 184 (E.D.
Ill. 1957).

